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make it to the in-office stage, in part
because he hadn’t misspelled the part-
ner’s name! Another student paid
homage to Sheila Simon’s terrific
IRAC teaching technique with an oft-
repeated phrase: “stay out of the
blender!”
I don’t typically ask students for
feedback on a class-by-class basis, but
because this was a new experiment for
me, I solicited a few opinions.  In sum-
mary, the students found that this was
a great “wrap-up” class because it: 1)
gave them a chance to get over oral
argument jitters, 2) reminded them of
how much they had learned in the
course and would bring to their sum-
mer jobs, and 3) provided an enjoyable
activity to close out a long and hard
year.  As their teacher, I walked away
with a smile, knowing that something
had sunk in and that my students
were prepared for the tasks that await-
ed them this summer.   u
Sometimes You Have 
to Be the “Guide on 
the Side”
David I. C. Thomson, University of
Denver College of Law
For my Best Class, I did nothing.  I did
nothing to prepare for it, unless you
count selecting the book I took to read.
I did virtually nothing in the class,
except read that book with my feet up
on the desk.  We work so hard to pre-
pare for class, and in class, it seems
utterly incongruous that this was my
best class last semester.  But I do think
it was, and this is why.
Increasingly, I have been using
collaborative learning methods in my
classes.  There are a lot of reasons
favoring the use of collaborative learn-
ing in law school, among them
reduced stress and better results.
Virtually all law school classes could
benefit from these teaching methods,
but LRW is particularly well suited.
Since the mission of our course is to
teach forms of thinking and expres-
sion, much of what we do as teachers
is guide our students in a process of
self-learning.   You can’t teach some-
one to write well solely through
lecture.  Similarly, you can’t teach
someone to synthesize the holdings of
several cases solely through lecture.
These concepts can be illustrated in a
lecture format in part.  But to be fully
understood and deeply learned, an
approach based on multiple teaching
techniques is required.  One of these
techniques must be some form of
cooperative learning.  When students
start to teach each other how to
express themselves better, and chal-
lenge each other’s conceptualization of
a legal problem, their learning will
improve.
Perhaps more importantly, I
believe that increasing the use of coop-
erative learning in law school more
effectively prepares law students for
the practice they will enter.  So much
of the current legal education process
is experienced by the student as a soli-
tary affair.  Law students primarily









as final papers in seminars) are com-
pleted alone.  
Yet collaborative skills are very
important in the practice of law.
Lawyers often work in firms, try cases
in teams, and work with other attor-
neys to achieve mutual goals.  If legal
knowledge is primarily communicated
through dialog and constructed
through consensus, increasing the
amount of collaborative learning in
the law school curriculum surely must
help produce lawyers who are better
at participating in what is 
fundamentally a group-based process.
So back to my best class.  I teach
two sections of LRW, one in the day
division and one in the evening divi-
sion at the University of Denver’s
Sturm College of Law.  Because of the
various holidays in the fall semester, I
had one extra evening class this year
on my syllabus.  At this point in the
semester, I had the students working
on a collaborative writing project in
teams of two.  While cooperative
learning has all of the advantages
described above, it does require more
student coordination–of schedules,
meetings, draft reviews, etc.  For the
evening students–who often work full-
time jobs during the day–accomplish-
ing an appropriate amount of coordi-
nation to complete the assignment is
often quite difficult.
The solution to my “extra” class
for the evening students was quite
simple: I gave it to them.  That is, we
met at the regular time in the regular
class room, and I gave them the class
period to work with their partners on
their project.
Here is what made it my best
class: I sat there with my feet up on
the desk and I got to sit there and lis-
ten to all the learning going on in the 
room.  If they had a question, they
would come to ask me.  But mostly
they worked on their own, and I read
my book.  They worked hard through-
out the class period–talking, debating,
reviewing the examples I had given
them.  It was just amazing to sit there
and listen.
A saying in the literature of collab-
orative learning scolds us teachers for
being too fond of the sound of our
own voices: “You need to be less of the
‘Sage on the Stage’ and more of the
‘Guide on the Side.’”1 The night of my
“best class” this saying really hit home
to me.  I was the Guide on the Side,
and the students took over the teach-
ing–and the learning.  u
1 Alison King, From Sage on the Stage to
Guide on the Side, 41 College Teaching
30 (Winter 1993). 
You can’t teach someone to write well
solely through lecture.
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The Next Step
Steven D. Schwinn, University of Maryland School of Law
About a year and a half ago, as part of a writing program
evaluation, a clinical professor—and one of my dear
colleagues and friends—had this to say about legal writing
and analysis in the law school: “We teach our students how to
apply the law, but we ought to be teaching our students how to
create the law.” I must confess that I did not appreciate the full
import of his statement until he and I took up his challenge
and together created an upper-level writing course in which
we demanded that our students do just that: create the law.
Our idea was simple, perhaps even obvious, for two
faculty—a legal writing professor and a clinical professor—
who sought to collaborate: we would carve out a special
section of a required upper-level Appellate Advocacy writing
course to work hand-in-hand with an upper-level Post-
Conviction Clinic on a case involving an innocent man
serving a life sentence who had been incarcerated more than
30 years and who had apparently exhausted his post-
conviction remedies. The
collaboration was a quid




support of 25 additional
students from the writing
course and, in exchange,
students in the writing course received a singular educational
opportunity to work with a live, complex case.
We structured the Appellate Advocacy course around
concrete issues that we identified as central to our client’s
case, and we assigned each issue to a team of four students,
with two students on each side. Because the course was
Appellate Advocacy, we added a hypothetical trial court order
denying a petition for post-conviction relief to the otherwise
original, unaltered case file. This twist did not change the
substance of our students’ work; it simply placed that work in
a hypothetical appellate court (where our client’s post-
conviction petition likely would have landed, anyway). We
met with students as a class and separately by issue each week
over the course of the semester to monitor and guide their
progress. We required students to draft an appellate brief on
their issue, to make an oral argument, and to rewrite their
brief based on our feedback and additional research. We then
fed the results of our students’ work into the work of the
clinic on the actual post-conviction petition and related
petitions for relief.
Our students’ issues ran the gamut from substantive
bases for post-conviction relief—such as ineffective
assistance of counsel in the original criminal case and in the
Clinic Collaborations and Creating the Law In Upper-Level
Writing Courses
original criminal appeal—to procedural questions arising out
of the posture of the case. Perhaps the most interesting issue
from a pedagogical standpoint turned out to be the question
related to the interests of justice: Could our client’s case be
reopened “in the interests of justice” even after 30 years and
apparently exhausted post-conviction processes? The
Maryland Post-Conviction Act, like many similar acts,
contains this generic catch-all exception of “the interests of
justice” for extraordinary and unforeseen circumstances.
The problem was that nobody knew what that phrase
meant. There was no case law interpreting this phrase, and the
legislative history was scant and indeterminate. Not
surprisingly, the situation led to extreme frustration. (At one
point our students even complained that we were deliberately
hiding the ball—that we (the faculty) must know the answer to
the problem!) But our students also exhibited flashes of
inspiration: they turned to “the interests of justice” in other
statutory contexts, they looked to other jurisdictions, and they





authority and by using
their creativity. In short,
they created the law.
In deconstructing
this experience, it
occurred to us that the defining characteristic of these
students’ issue—and, indeed, each student’s assigned issue in
this case, to varying degrees—was that we (the faculty) did
not already know the answer. (And for many issues, like the
“interests of justice,” the answer simply did not exist.) Nor
did we know the arguments. We didn’t even have immutable
ideas about how to approach these complex questions.
It occurred to us further that we did not already know
the answers because we did not create the problem. We did
not write the legal documents and transcripts, we did not
define the issues, and we did create the case file with the
benefit of prior exhaustive legal research. In other words, we
did not do the kind of leg work that we legal writing faculty
customarily do when we create problems or simulations for
our students. Instead, we took the actual case file as it existed
(and was developed through factual research over the course
of the semester), distributed it to our students, and worked
with them as partners in a collaborative, problem-solving
team.
 This approach pushed our upper-level students beyond
the primary skills in analysis and argumentation that they
developed in their first year. Our students moved beyond
their roles as passive interpreters of the law in a synthetic,
Current Events Are an
Effective Teaching Tool
Continued from page 9
I swiftly placed a headline from
the trial of Martha Stewart’s stock bro-
ker, Peter Bacanovic, on the overhead
projector.  “Martha Stewart?” they
silently groaned.  “What does our
appellate brief about non-competition
agreements have to do with her?” they
silently asked themselves.  Within
minutes, the mystery was solved and
a new appreciation for their pending
summer jobs as law clerks m rged.  
Martha Stewart’s s ockbroker
Peter Bacanovic was on trial for per-
jury.  Certainly, numerous l gal wran-
glings, motions in limine and pre-trial
conferences and documents occurred
before the trial.  Months and months
of preparation, and now the prosecu-
tion rested.  The jury retired to deliber-
ate.  Struggling with the perjury ele-
ment of “corroboration,” the jury
returned to the courtroom to ask the
judge an important question.
Specifically, the jury wanted to know
whether Martha Stewart’s secretary’s
testimo y could b  corroborated by
her own handwritten note to Martha.
I’m not sure whether the judge was as
stunned as I was to learn that neither
attorney addressed this in any pre-trial
deliberations, but she swiftly pro-
nounced that she “would take briefs
on that question into the night” 
and would reach her decision in the 
morning.
Gasps and some giggles of 
nervousness permeated the classroom.
“Whaaa?” the students exclaimed.  “Is
this real? Everything that went before
this moment is ffectively down the
drain?  This stockbroker’s guilt or
innocence will rest on a brief that is
researched, written, and submitted
‘into the night?’” 
Suddenly, having six weeks to
write a brief, before entering the world
as a law clerk that summer, seemed
almost like an eternity.  I was no
longer a demanding professor but
Santa Claus.  The students “got it.”
Once again, using the m rning’s
n wspaper was more effective than
any well prepared lecture i  making
the point that research and writing can
be tantamount to success or failure,
and that sometimes this research and
writing must be performed post haste.
Ah . . . a teachable moment ripped
right out of the headlines!  u
A Glimmer of Insight
Teresa Kissane Brostoff, University of
Pittsburgh School of Law
While one’s “best” class depends on
many factors and probably varies from
year to year, I think the legal writing
classroom is best when students expe-
rience a glimmer of insight or a flash
of xcitement about th  skills they are
beginning to learn.  My tud nts and I
experienced that type of class at t
beginning of this past spring semester.
To begin to understand the perspec-
tive of the court, the students received
briefs submitted in a real case heard
recently by one of the Pennsylvania
appellate courts.  The students’ assign-
ment was to consider and decide the
case, based only on the materials pre-
sented in the briefs, and to draft the
opinion of the court.
I devoted a class to putting the
student judges into three-judge panels
as they would be for the actual court
conference following oral argument.
Each panel was to decide the case.
After giving initial instructions, I cir-
culated among the student panels, lis-
tened to the students, and helped to
advance discussion.  I was amazed at
the quality and depth of learning tak-
ing place in those panel deliberations.
The students discussed the briefs in
the case ith each other, pondering
the usefulness of those documents to
them as decis on-makers.  They
expressed the frustration they felt
when the briefs did not fully explain
or analyze the prevailing law or apply
the law to their case.  The students
even lamented that poor citations left
them unable to find the pertinent sub-
ject matter in the precedent cases,
without additional struggle on their
parts.  The advantage of a well-written
brief and the detriment to both attor-
ney and client of a poorly written brief
neve  ne ed an explanation in theory,
as the students experienced wh t
judges encounter every day when
reading the briefs submitted to them.
In addition to valuable insights
about brief writing, the students also
began to understand the difference in
tone and authority attributed to major-
ity and dissenting opinions in cases.
Each panel had to vote on the outcome
in the case at the beginning and the
end of its deliberations.  The student
judges discussed the various argu-
ments in the case and found them-
selves advocating for the outcome that
each determined that the law dictated.
While each student wrote his or her
own opinion, each had to write either
for the majority or the dissent depend-
ing on the vote of the panel.  The stu-
dents found that voting within the
panel shifted from the beginning vote
to the ending vote, sometimes based
on the advocacy and explanation
offered by the briefs, themselves, or
their fellow students.  The students
experienced the power of effective
written and oral advocacy.
After t is classroom experience,
the students wr te powerful opinions.
Those writing for the majority seemed
to understand the authority that their
words carried.  Those writing for the
dissent had carefully crafted argu-
ments, but they seemed to naturally
adopt the more personal tone of a dis-
sent.  The student judges seemed
invested in the outcome of the case
and how they communicated that out-
come to the larger legal audience. 
In addition to enrichi g the opi -
ion-writing assignment, this class also
affected how the students craft d their
arguments for their appellate brief
assignment.  They often harkened
back to the frustrations and helpful
moments that the briefs provided to
them during their time as decision-
makers.  Understanding their intended
audience and its perspective gave the
students a broader and more critical
eye in reviewing and editing their
writing.  The experiential learning that
took place in this “be t” cl ss taught
advocacy, perspective, tone, and pro-
fessionalism in w ys that a lecture or
reading alone on these subjects never
could.  While it is sometimes difficult
for a professor to set the stage, step
back, and trust the students to shoul-
der the heavy burden of learning for
themselves, the rewards in this case
were well worth the effort and the
risks.  u
                    
